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ABSTRACT

Marital rape remains one of the most contested and under-recognized forms of sexual
violence in India. Despite progressive judicial pronouncements and international human
rights obligations, the Indian Penal Code continues to exempt husbands from prosecution for
non-consensual sexual acts with their wives. This research paper critically examines the legal
status of marital rape in India, analyzes its constitutional validity, and evaluates the socio-
legal consequences of non-criminalization. Drawing upon feminist legal theories,
comparative jurisprudence, and international human rights frameworks, this paper argues that
the marital rape exemption violates fundamental constitutional guarantees of equality,
dignity, and bodily autonomy. The paper concludes with comprehensive recommendations

for legal reform and institutional change.

KEYWORDS: Marital Rape, Consent, Bodily Autonomy, Constitutional Rights, Gender

Justice, Criminal Law Reform.

1. INTRODUCTION

Sexual violence represents one of the most profound violations of human dignity and bodily
integrity. Within the Indian legal framework, rape is recognized as a serious criminal offense
under Section 375 of the Indian Penal Code, 1860. However, the law contains a significant
exception: sexual intercourse by a husband with his wife, where the wife is not under
eighteen years of age, does not constitute rape. This exemption effectively grants husbands
legal immunity for non-consensual sexual acts within marriage, creating a category of sexual

violence that remains invisible to criminal law.
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The marital rape exemption represents a fundamental contradiction within Indian
jurisprudence. On one hand, the Constitution of India guarantees equality before the law
under Article 14, prohibits sex-based discrimination under Article 15, and protects the right
to life and personal liberty under Article 21, which courts have interpreted to include the right
to dignity, privacy, and bodily autonomy.! On the other hand, the criminal law explicitly
denies married women the same protection from sexual violence that unmarried women
enjoy.

This contradiction raises critical questions about whether the law legitimizes sexual violence
within marriage and undermines the autonomy of married women. The central problem
addressed in this research is whether the continued legal exemption for marital rape in India
is justifiable in light of constitutional principles, human rights standards, and evolving
societal norms.

The significance of this study lies in its contribution to legal scholarship, policy discourse,
and gender justice advocacy. Marital rape remains one of the most under-recognized forms of
violence against women in India, largely due to societal stigma and legal barriers. By
examining the constitutional, human rights, and comparative dimensions of this issue, this

research aims to foster informed debate and contribute toward progressive legal reform.

2. CONCEPTUAL FRAMEWORK: UNDERSTANDING MARITAL RAPE

2.1 Definition and Essential Elements

Marital rape refers to non-consensual sexual acts perpetrated by one spouse against the other
within the institution of marriage.? The essential elements include: (a) sexual intercourse or
sexual acts, (b) absence of consent from the victim, (¢c) commission by the spouse, and (d)
use of force, coercion, or intimidation or exploitation of the victim's incapacitated state.

The Indian Supreme Court recognized in State of Punjab v. Gurmit Singh that rape is not
merely a physical crime but a violation of the victim's dignity and psychological integrity.? In
a society characterized by patriarchal structures, it operates as an instrument of domination

that maintains gender inequality and women's subordination.

! Constitution of India, arts. 14, 15, 21.

2 Flavia Agnes, Law and Gender Inequality: The Politics of Women's Rights in
India (Oxford University Press 2011) 145.

3 State of Punjab v. Gurmit Singh, (1996) 2 SCC 384.
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2.2 Types of Marital Rape

Scholars have identified several distinct forms of marital rape:*

Force Marital Rape involves the use of physical force, threats, or violence to compel sexual
intercourse against the victim’s will. This form often results in physical injuries yet remains
unreported due to shame, fear, or lack of legal recourse.

Coercive Marital Rape occurs when sexual consent is obtained through psychological
coercion rather than physical force, including threats of financial hardship, social shame,
abandonment, or harm to children. The victim may submit out of fear rather than genuine
willingness.

Psychological and Emotional Marital Rape involves obtaining sexual cooperation through
relentless pressure, guilt, or emotional manipulation. This form gradually weakens the
victim’s sense of autonomy and self-worth.

Incapacitation Marital Rape includes sexual acts performed when the partner is unable to
give informed consent due to sleep, medication, intoxication, or illness.

Reproductive Marital Rape happens when a spouse is coerced into sexual intercourse with
the specific aim of causing pregnancy, or when contraception is undermined or withheld.

2.3 The Concept of Consent in Marriage

Consent is defined as a free, informed, and clear agreement to perform a particular act.” For
consent to be legally and ethically valid, it must be free from compulsion, force,
manipulation, or incapacitation. Critically, consent can be revoked at any moment. The
notion that marriage confers irrevocable consent to sexual relations is irreconcilable with
contemporary conceptions of bodily integrity and individual autonomy.

The historical doctrine of implied marital consent, rooted in English common law and
articulated by Sir Matthew Hale in the seventeenth century, held that “the husband cannot be
guilty of a rape committed by himself upon his lawful wife, for by their mutual matrimonial
consent and contract the wife hath given herself up in this kind unto her husband, which she
cannot retract.”® This statement, despite lacking statutory basis or empirical evidence, became

embedded in legal systems influenced by British colonial rule, including India.

4 Catharine A. MacKinnon, Toward a Feminist Theory of the State (Harvard University
Press 1989) 171-183.

> Amita Dhanda, 'Legal Regulation of Marital Rape in India: An Incomplete Discourse'
(2017) 52(25) Economic and Political Weekly 45.

¢ Sir Matthew Hale, The History of the Pleas of the Crown (1736) vol 1, 629.
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3. THEORETICAL FRAMEWORK

3.1 The Doctrine of Coverture

The doctrine of coverture, derived from English common law, provides the historical
foundation for marital rape immunity. Under coverture, a married woman possessed no
separate legal identity; her legal existence was "covered" by her husband.” As William
Blackstone famously explained, "the husband and wife are one person in law by virtue of
their marriage."®

This legal fiction had profound implications. A wife could not independently own property,
enter contracts, or sue or be sued in her own name. Since rape was traditionally defined as a
crime against a man's property interest in a woman first her father, then her husband the idea
of a husband raping his wife was legally inconceivable. The marital rape exemption was thus
a logical extension of coverture.

3.2 Feminist Legal Theories

Feminist legal theories provide critical frameworks for analyzing the marital rape exemption.’
Liberal Feminism emphasizes gender-neutral rights and equality before the law. Liberal
feminists criticize the marital rape exemption for violating equal protection principles,
favoring single women over married women, and denying married women legal personhood
and bodily autonomy.

Radical Feminism posits that sexual violence is a tool of male domination and that law
reflects patriarchal power structures. Radical feminists argue that marriage institutionalizes
male sexual access, and the exemption reflects the view of wives as sexual property. Rape,
from this perspective, is fundamentally about power and control rather than sex.

Marxist and Socialist Feminism links women's subordination to capitalism and economic
dependency. Marriage structures women's economic dependence on men, making resistance
and reporting challenging. Sexual control reinforces women's position performing unpaid
domestic labor.

Intersectional Feminism, as articulated by Kimberlé Crenshaw, emphasizes that gender

oppression intersects with race, class, caste, religion, and disability.!® This analysis reveals

7 Susan Brownmiller, Against Our Will: Men, Women and Rape (Ballantine Books 1975)
376-398.

¢ William Blackstone, Commentaries on the Laws of England (1765-1769) vol 1, 442.

° Ratna Kapur, 'The Tragedy of Victimization Rhetoric: Resurrecting the "Native" Subject
in International/Post-Colonial Feminist Legal Politics' (2002) 15 Harvard Human
Rights Journal 1.
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that women of color, low-income women, immigrant women, and women with disabilities
face compounded vulnerability to marital rape and greater difficulty in accessing justice.

3.3 Constitutional Principles

The Indian Constitution establishes a framework emphasizing equality, dignity, and
individual liberty as fundamental rights. Article 14 guarantees equality before the law and
equal protection of the laws. Article 15 prohibits discrimination on grounds of sex. Article 21
protects the right to life and personal liberty, which the Supreme Court has expansively
interpreted to encompass the rights to dignity, privacy, and bodily autonomy.

The marital rape exemption raises serious constitutional concerns under each of these
provisions.!! By distinguishing between married and unmarried women for purposes of rape
protection, the exemption creates a classification that lacks a rational basis and discriminates
against married women. The exemption implies that husbands possess a legal entitlement to

sexual access, which violates the bodily autonomy and dignity protected under Article 21.

4. HISTORICAL AND COMPARATIVE ANALYSIS

4.1 Historical Origins of Marital Rape Immunity

The origins of marital rape immunity can be traced to English common law, the doctrine of
coverture, religious influences, and the property-based conception of women.'? Early legal
systems did not view women as independent, rights-bearing individuals but as property.
Guardianship transferred from father to husband through marriage. Sexual access was
considered one of the husband's marital rights, and forced sexual relations were framed as
enforcement of marital rights rather than acts of violence.

The marital rape exemption was exported to many legal systems in Asia, Africa, and the
Caribbean through British colonization. Colonial penal codes often explicitly stated that a
man's sexual relations with his own wife did not constitute rape if she was above a specified
age. Consequently, the exemption became entrenched in both European legal traditions and
the statutes of former colonies.

4.2 Comparative Jurisdictions

United Kingdom: One of the most significant transformations occurred in the United

Kingdom through the landmark case R v. R(1991).)*> The House of Lords ruled that a

10 Kimberlé Crenshaw, 'Mapping the Margins: Intersectionality, Identity Politics, and
Violence Against Women of Color' (1991) 43 Stanford Law Review 1241.

1 Durga Das Basu, Introduction to the Constitution of India (LexisNexis 2015) 312-318.

2 Law Commission of India, 172nd Report on Review of Rape Laws (2000) 45-52.

BRv. R,[1991] 4 All ER 481 (HL).
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husband could be guilty of raping his wife, rejecting the marital rape exemption as a
"common law fiction" that no longer represented contemporary views on marriage or
women's position in society. The Court reasoned that irrevocable consent is not implied by
marriage, the legal unity of husband and wife is no longer relevant, and common law can
evolve to reflect modern values.

United States: The criminalization of marital rape in the United States represents a
significant shift in both criminal law and public perceptions of marriage. Nebraska became
the first state to fully eliminate the marital rape exemption in 1975. By 1993, all fifty states
had criminalized marital rape, though the degree of criminalization varied considerably.'*
Canada: Canada criminalized marital rape through legislative reform with the passage of Bill
C-127 in 1983. The reforms replaced the crime of "rape" with a three-tiered system of sexual
assault, eliminated the marital rape exemption, made the legislation gender-neutral, and
shifted the emphasis from coercion to non-consent.'>

Australia: Australia's reform occurred gradually through state-by-state legislation and court
decisions. South Australia became one of the first jurisdictions to remove the exemption in
1976, followed by New South Wales in 1981. All Australian jurisdictions had eliminated the
exemption by the early 1990s.!¢

Asian Countries: Legal treatment of marital rape varies significantly across Asia. China's
Criminal Law does not specifically criminalize marital rape, though domestic violence
legislation offers some protection. Japan eliminated the spousal exception through legislative
reforms in 2017. South Korea's Supreme Court declared in 2013 that marriage does not imply
perpetual consent. The Philippines specifically recognizes marital rape under the Anti-Rape
Law of 1997. Thailand criminalized marital rape through Penal Code amendments, though
practical enforcement challenges persist.!”

4.3 Lessons from International Legal Systems

International legal systems offer clear guidance for how domestic laws should address marital
rape. First, marriage does not imply perpetual consent. Second, marital rape violates human
rights, including rights to equality, dignity, and freedom from cruel or degrading treatment.

Third, states have due diligence obligations to criminalize marital rape, investigate

14 National Center for Victims of Crime, 'Marital Rape Laws by State' (1993) 12(3) Crime
Victims Report 1.

5 Criminal Code, RSC 1985, ¢ C-46, §§ 265-273.1.

6 New South Wales, Crimes Act 1900, § 61A (amended 1981).

7 Human Rights Watch, 'Marital Rape in Asia: A Comparative Study' (2020) 32(5)
Human Rights Watch Report 25-48.
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complaints, prosecute offenders, and provide remedies to victims.'® Fourth, the private sphere
does not exempt offenders from criminal responsibility. Fifth, religious or cultural arguments

do not justify gender-based violence under international law.

5. SOCIO-LEGAL IMPACT OF MARITAL RAPE

5.1 Physical Health Consequences

Marital rape causes serious physical harm and long-term health consequences. Women
subjected to forced sexual activity may suffer reproductive injuries, sexually transmitted
infections, unintended pregnancies, and birthing complications.!” The lack of legal
recognition often prevents victims from reporting abuse or seeking medical attention.
Consequently, health consequences remain concealed within the private domain of the home.
5.2 Psychological and Emotional Trauma

The psychological impact of marital rape is profound. Victims commonly experience
depression, anxiety, post-traumatic stress disorder (PTSD), and low self-esteem. Unlike other
forms of sexual assault, marital rape involves betrayal by a trusted partner, which intensifies
emotional suffering.?® Many women feel trapped in abusive marriages due to family pressure,
economic dependence, or social stigma. The psychological damage often remains invisible
and untreated.

5.3 Social and Cultural Dimensions

Social stigma and cultural silence prevent victims from disclosing their experiences. Marriage
is regarded as a sacred and private institution in many traditional societies, and discussing
sexual relations between spouses is often taboo. Forced sexual relations are dismissed as
"personal matters" rather than recognized as violence.?!

Patriarchal cultural norms significantly influence perceptions of marital rape. Many societies
perpetuate the notion that husbands possess authority over their wives and that wives have a
duty to submit sexually. These beliefs sustain gender inequality and undermine women's
autonomy. Women are often raised to value compliance and family harmony, leading them to

tolerate abusive conduct.

8 UN Committee on the Elimination of Discrimination Against Women, General
Recommendation No. 35 (2017) UN Doc CEDAW/C/GC/35.

¥ Bishakha Ghosh, 'Marital Rape and the Indian Legal System' (2013) 6 NUJS Law
Review 245.

20 Flavia Agnes, 'Marital Rape: A Question of Consent' (2015) 22(2) Indian Journal of
Gender Studies 157.

21 Tbid
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Families frequently contribute to the silence surrounding marital rape. When women disclose
abuse, family members often advise them to endure it to preserve the marriage. Parents may
fear reputational damage or social censure rather than offer support. This family pressure
deters victims from seeking assistance.

5.4 Underreporting and Access to Justice

Underreporting represents one of the most significant challenges. Many cases never reach the
court system because victims are reluctant to report abuse. Contributing factors include social
stigma, economic dependence, fear of the husband's retaliation, lack of awareness of legal
rights, and the absence of witnesses or physical evidence due to the privacy of the marital
home.?

Victims of marital rape face numerous systemic barriers to justice: financial constraints, lack
of legal awareness, complex legal procedures, and emotional toll of litigation. Even when
legal remedies exist, victims may face pressure from family members or community

authorities to withdraw complaints. These barriers allow offenders to evade accountability.

6. INTERNATIONAL HUMAN RIGHTS FRAMEWORK

6.1 Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)

CEDAW, ratified by the UN General Assembly in 1979, is one of the most comprehensive
international treaties concerning women's rights and gender equality.?® Although marital rape
is not specifically mentioned in the treaty, the CEDAW Committee has classified gender-
based violence as discrimination.

General Recommendation No. 19 (1992) acknowledged that violence against women,
including sexual violence within the family, constitutes discrimination under the Convention.
General Recommendation No. 35 (2017) further reinforced this interpretation, emphasizing
that states have a legal duty to prevent, investigate, punish, and provide remedies for gender-

based violence against women.>*

22 National Commission for Women, Consultation Paper on Marital Rape (2015) 18-22.

2 Convention on the Elimination of All Forms of Discrimination Against Women, opened
for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September
1981).

2 CEDAW Committee, General Recommendation No. 35, UN Doc CEDAW/C/GC/35
(2017) para 18-22.
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States that have ratified CEDAW are required to enact laws criminalizing violence against
women, provide effective legal remedies and protections, promote gender equality within
marriage, and eliminate cultural practices that support discrimination.

6.2 Other International Instruments

The International Covenant on Civil and Political Rights (ICCPR) guarantees rights to life,
personal liberty and security, equality before the law, and freedom from torture and cruel,
inhuman, or degrading treatment.”> Sexual violence within marriage clearly violates these
rights. The Human Rights Committee has stated that states must take necessary measures to
prevent and punish domestic and sexual abuse.

The Convention Against Torture (CAT) requires states to prohibit actions causing severe
physical or psychological pain. Many scholars and human rights advocates argue that marital
rape may constitute torture or cruel treatment given the severe psychological and physical
trauma it produces.®

The UN Declaration on the Elimination of Violence Against Women (1993) specifically
acknowledges marital rape and other forms of domestic violence as violations of women's
fundamental freedoms and human rights.

6.3 India's International Obligations

India has ratified several international human rights treaties requiring protection of women
against discrimination and violence, including CEDAW, the ICCPR, and the Convention on
the Rights of the Child.?” By ratifying these treaties, India has committed to promoting
gender equality and ensuring equal legal protection for women.

Despite these international obligations, Indian criminal law retains the marital rape
exemption. International human rights bodies, academics, and activists have severely
criticized this provision. However, some laws indirectly recognize marital sexual abuse. The
Protection of Women from Domestic Violence Act, 2005 recognizes sexual abuse as a form
of domestic violence and allows victims to seek protection orders, residence rights, and

financial relief, though it does not criminalize marital rape.”®

2 International Covenant on Civil and Political Rights, opened for signature 16 December
1966, 999 UNTS 171 (entered into force 23 March 1976) arts 6, 7, 9, 26.

%6 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into
force 26 June 1987).

27 Justice J.S. Verma Committee, Report on Amendments to Criminal Law (2013) 89-95.

28 Protection of Women from Domestic Violence Act, 2005, § 3.
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7. CHALLENGES IN CRIMINALIZATION

7.1 Legal and Constitutional Challenges

The marital rape exemption under Exception 2 to Section 375 IPC has been challenged as
inconsistent with constitutional guarantees.?’ Article 14 raises the issue of unequal treatment
between married and single women. Married women are denied the protection from sexual
abuse that unmarried women enjoy, and critics argue this distinction is unreasonable because
the harm caused by sexual violence is independent of marital status.

Article 21 raises the issue of bodily autonomy and dignity. If physical autonomy is
recognized as a fundamental right, every person should have the freedom to refuse sexual
interactions, even within marriage. The marital rape exemption appears to compromise this
principle by implying that husbands possess a legal entitlement to sexual access.

Article 15 prohibits sex-based discrimination. The marital rape exemption reflects patriarchal
assumptions about gender roles in marriage and effectively perpetuates gender-based
discrimination by denying married women equal legal protection.

7.2 Evidentiary and Procedural Concerns

Opponents of criminalization raise evidentiary and procedural concerns.’® Distinguishing
between consensual and non-consensual activity may be more difficult in marriage than in
stranger cases because marriages involve continuous intimate contact. The wife's testimony
may constitute the sole evidence, creating challenges for investigators and judges attempting
to prove guilt beyond reasonable doubt.

The absence of physical injuries in many marital rape cases presents another evidentiary
challenge. Sexual violence within marriage may not always involve obvious physical force,
unlike violent assaults by strangers. Medical investigations may not always yield definitive
proof.

Police officers may be reluctant to file charges because marital rape cases are frequently
viewed as private family matters. This hesitation contributes to underreporting and deters
victims from seeking legal remedies.

Despite these challenges, legal scholars argue that serious forms of sexual violence should
not be denied legal recognition due to evidentiary issues. Criminal law regularly deals with

crimes occurring in private settings with limited direct evidence.’!

2 Independent Thought v. Union of India, (2017) 10 SCC 800.

%0 Avtar Singh, Principles of Criminal Law (Eastern Book Company 2020) 567.

3t Upendra Baxi, 'Violence Against Women and the Indian Legal System' (2003) 45
Journal of the Indian Law Institute 289.

10

——
| —
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7.3 Misuse Concerns and Responses

Opponents also argue that marital rape laws could be abused, drawing analogies to Section
498A TPC (cruelty by husbands and relatives), which critics claim has been misused in
marital disputes.>?> They contend that false claims could be used as tactics in marital
disagreements, property disputes, or divorce proceedings.

However, women's rights advocates have vigorously challenged this claim. Many areas of
criminal law have potential for abuse, but the potential for abuse does not justify denying
legitimate victims legal protection. Criminal justice systems already contain safeguards
against erroneous convictions: presumption of innocence, proof beyond reasonable doubt,
judicial review of evidence, and right to counsel. Empirical data indicates that false reporting
of rape is relatively rare, while underreporting due to stigma, fear of reprisals, or distrust of
the justice system represents a greater problem.>?

7.4 Social and Cultural Resistance

Social and cultural attitudes toward marriage and gender roles significantly influence the
debate. Marriage is viewed as a sacred institution subject to customs and expectations in
many segments of Indian society. Sexual relations between spouses are often considered
private matters not appropriate for state intervention. Some opponents argue that
criminalizing marital rape would violate the sanctity of marriage and disrupt family peace.>*
Critics of these arguments assert that cultural or religious traditions cannot excuse
fundamental human rights violations. Societal attitudes toward gender roles and marriage
evolve over time, reflecting changing perspectives on equality, justice, and individual rights.
Opposition to criminalization may reflect entrenched patriarchal attitudes rather than
legitimate legal concerns.

7.5 Impact on the Institution of Marriage

The claim that criminalizing marital rape would threaten the institution of marriage requires
critical examination.”® Legal systems already intervene in marriages under various
circumstances: laws pertaining to child abuse, cruelty, dowry harassment, and domestic
violence demonstrate that the state does not view the family as beyond the purview of
criminal law. These interventions are justified on the ground that protecting individual rights

must take precedence over family privacy when abuse or harm occurs.

32 Narendra Kumar, Constitutional Law of India (Allahabad Law Agency 2019) 445.

33 Ratanlal & Dhirajjal, The Indian Penal Code (LexisNexis, latest edition) 890.

3 Flavia Agnes (n 3) 156.

3 UN Women, Handbook for Legislation on Violence Against Women (UN Women 2010)
45.

11 J
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Recognition of marital rape as a crime does not automatically result in criminal prosecution
for every marital conflict. Rather, it establishes a legal boundary prohibiting sexual violence
within marriage and affirms that consent remains necessary in all sexual relationships.

The claim that criminalization would destroy marriages is predicated on the assumption that
forced sexual encounters are a normal part of married life an assumption inconsistent with
contemporary conceptions of marriage as a partnership founded on equality, respect, and
trust. Evidence from countries that have criminalized marital rape does not indicate collapse

of the institution of marriage.*¢

8. LAW REFORM AND POLICY RECOMMENDATIONS

8.1 Legislative Reforms

Removal of the Marital Rape Exemption: The most crucial reform is removing Exception
2 to Section 375 IPC.?” This would ensure that all acts of non-consensual sexual intercourse
receive identical legal treatment regardless of the participants' marital status. Married women
would receive the same legal protection against sexual assault as other women.
Consent-Based Definition: The law should incorporate a clear definition of rape based on
consent, defined as free, informed, and voluntary agreement to engage in sexual activity.
Such a definition would emphasize the importance of mutual respect and free will in sexual
relationships and reduce interpretive ambiguity.

Aggravating Circumstances: The law may recognize marital rape as an aggravating factor
in certain circumstances, particularly when committed with physical violence or coercion.
This approach would acknowledge the complex dynamics of marital abuse and provide
enhanced legal consequences.

Procedural Reforms: Procedural improvements should accompany substantive law changes,
including specific protocols for recording victim statements, protection of victim identity, and
fast-track courts for sexual assault cases.*

Safeguards Against Abuse: Legal provisions should require availability of prima facie
evidence before commencing criminal proceedings to help prevent frivolous or malicious
complaints. Courts should conduct close scrutiny when evaluating marital rape claims.

Existing laws already penalize false complaints and can serve as deterrents.

% UN Women (n 36) 47.
3 Law Commission of India (n 13) 78.
38 Justice J.S. Verma Committee (n 28) 112.

12 J
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8.2 Institutional Reforms

Police Training: Law enforcement officials require specialized training to handle marital
rape cases sensitively and professionally. Training should address the psychological
dynamics of abusive relationships, identification of coercion patterns that may not involve
overt physical force, and appropriate evidence-gathering techniques.”

Prosecutorial Guidelines: Specific guidelines for prosecuting marital rape cases should be
developed to ensure consistent and fair treatment. Prosecutors need training on the unique
evidentiary challenges in intimate partner sexual violence cases.

Victim Support Systems: Comprehensive support systems must accompany legal reform,
including free legal aid to help victims navigate the criminal justice system, professional
psychological counseling services, sensitive medical care with appropriate evidence
collection protocols, and safe shelter and protection services for victims at risk of further
abuse.*

Specialized Courts: Fast-track courts or specialized courts for sexual assault cases could
expedite proceedings and reduce the emotional toll on victims.

8.3 Educational and Awareness Measures

Gender Equality Education: Educational institutions should incorporate programs
promoting consent, respect, and gender equality. Early instruction about mutual respect and
healthy relationships can facilitate long-term cultural transformation.*!

Public Awareness Campaigns: Government initiatives, community activities, and media
campaigns can raise awareness of women's rights and consent, educating the public about the
legal and moral dimensions of marital rape.

Pre-Marital and Marriage Counseling: Counseling services can assist couples in
developing healthier communication patterns and non-violent conflict resolution methods.
Pre-marital counseling programs may address topics including consent, mutual respect, and
emotional health.

Community Engagement: Religious institutions, social organizations, and community
leaders can promote positive attitudes toward gender equality. Community-based initiatives

can combat social stigma and encourage victims to seek assistance.

3 National Commission for Women (n 23) 32.
© UN Women (n 36) 67.
4 Ministry of Women and Child Development, Policy Documents (2018) 23.

13 J
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9. THE INDIAN LEGAL FRAMEWORK: CURRENT STATUS AND FUTURE
DIRECTIONS

9.1 Constitutional Framework

The Indian Constitution provides the foundation for all legal protections. Article 14
guarantees equality before law and equal protection of laws. Article 15 prohibits
discrimination on grounds of sex. Article 21 protects the right to life and personal liberty,
expansively interpreted to include rights to dignity, privacy, bodily autonomy, and sexual
autonomy.*?

9.2 Statutory Framework

Section 375 IPC defines rape, while Section 376 prescribes punishment. Exception 2 to
Section 375 provides that sexual intercourse by a man with his wife is not rape if the wife is
not under eighteen years of age.*

The Protection of Women from Domestic Violence Act, 2005 represents progressive
legislation recognizing sexual abuse within marriage as domestic violence. The Act provides
civil remedies including protection orders, residence orders, financial relief, and custody
orders. However, the Act is civil in nature and does not criminalize marital rape.**

9.3 Judicial Developments

Significant judicial pronouncements have progressively expanded the scope of women's
rights:

In Vishaka v. State of Rajasthan (1997), the Supreme Court held that international
conventions like CEDAW can be used to interpret fundamental rights even when not
specifically incorporated into domestic law, establishing the framework for interpreting
women's rights including protection against sexual assault within marriage.*’

In Independent Thought v. Union of India (2017), the Supreme Court read down Exception 2
to Section 375 IPC, ruling that sexual intercourse with a wife below eighteen years
constitutes rape. The Court acknowledged that marriage does not imply blanket consent and

cited international child rights conventions and CEDAW.*®

%2 Basu (n 12) 425.

# Indian Penal Code, 1860, §§ 375, 376.

* Protection of Women from Domestic Violence Act, 2005, §§ 3, 18-22.
* Vishaka v. State of Rajasthan, (1997) 6 SCC 241.

% Independent Thought v. Union of India (n 30).

14
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In Suchita Srivastava v. Chandigarh Administration (2009), the Court recognized a woman's
right to make reproductive decisions as part of personal liberty under Article 21, emphasizing
the importance of bodily autonomy.*’

In Joseph Shine v. Union of India (2018), the Court struck down the adultery law, rejecting
the notion that women are their husbands' property and emphasizing equality, liberty, and
dignity in marriage.*®

In Subhra Chakraborty v. Bodhisattwa Gautam, the Court ruled that rape violates a woman's
right to life and dignity under Article 21 and constitutes a crime against fundamental human
rights.*

Recent High Court decisions and constitutional challenges have increasingly characterized
marital rape as a violation of fundamental rights. However, the judiciary remains divided on
whether the exemption should be struck down or left to legislative revision.>

9.4 Conflict with Personal Laws

India's plural legal system recognizes personal laws governing marriage, divorce, and family
relations for different religious communities. This creates inherent tensions when addressing
marital rape. Personal laws frequently emphasize marital duties, including conjugal rights,
while criminal law is predicated on individual rights and state protection from harm.>!
Provisions allowing restitution of conjugal rights have been criticized for potentially forcing
cohabitation and undermining consent, conflicting with contemporary understandings of
autonomy and dignity. In principle, criminal law should prevail in cases of violence, but
enforcement and reform are often hindered by social norms and the influence of personal

laws.

10. CONCLUSION

The legal exemption of marital rape under Indian law represents an anachronistic survival of
patriarchal legal doctrines that have been rejected by progressive legal systems worldwide.
The doctrine of coverture, the fiction of implied and irrevocable marital consent, and the
property-based conception of women have no place in a constitutional democracy committed

to equality, dignity, and individual liberty.

4 Suchita Srivastava v. Chandigarh Administration, (2009) 9 SCC 1.

8 Joseph Shine v. Union of India, (2018) 2 SCC 745.

® Bodhisattwa Gautam v. Subhra Chakraborty, (1996) 1 SCC 490.

0 RIT Foundation v. Union of India, WP(C) 284/2015 (Delhi High Court, split decision).
st Agnes (n 3) 234.
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The marital rape exemption violates fundamental constitutional guarantees. Article 14 is
violated by the irrational classification between married and unmarried women. Article 15 is
violated by gender discrimination that denies married women equal legal protection. Article
21 is violated by the denial of bodily autonomy, dignity, and personal liberty.

International human rights law provides clear guidance: marital rape constitutes gender-based
violence and discrimination. States have due diligence obligations to criminalize marital rape,
investigate complaints, prosecute offenders, and provide remedies to victims. CEDAW and
other international instruments unequivocally reject the notion that marriage confers
permanent sexual entitlement.

Comparative jurisprudence demonstrates that criminalization of marital rape is both feasible
and consistent with the protection of marriage as an institution. The United Kingdom, United
States, Canada, Australia, and numerous other countries have eliminated marital rape
exemptions without destroying the institution of marriage. Rather, these reforms have
reinforced the understanding that marriage should be founded on consensual and respectful
relationships.

The challenges to criminalization evidentiary difficulties, misuse concerns, social resistance,
and impact on marriage do not withstand critical scrutiny. Criminal law regularly addresses
crimes occurring in private settings. Safeguards against false accusations already exist. Social
attitudes evolve, and law plays a crucial role in shaping cultural norms. Marriage is already
subject to criminal law interventions in cases of abuse.

The path forward requires comprehensive reform: removal of Exception 2 to Section 375
IPC, adoption of a consent-based definition of rape, procedural reforms to facilitate
enforcement, victim support systems, police and judicial training, public awareness
campaigns, and educational initiatives promoting gender equality and respect for consent.
Legislative reform alone is insufficient. Cultural transformation requires sustained efforts to
challenge patriarchal norms, promote gender equality, and establish consent, dignity, and
mutual respect as the foundations of marriage. The law must send an unequivocal message:
sexual violence is never acceptable, regardless of marital status, and marriage confers no
right to non-consensual sexual access.

India's constitutional commitment to equality, dignity, and liberty demands the
criminalization of marital rape. The time has come to recognize that marriage does not
diminish the right to bodily autonomy, that consent must be continuous and revocable, and
that every person deserves equal protection from sexual violence. Only then can India truly

fulfill its constitutional promise and international human rights obligations.
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